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Copyright & Disclaimers
This presentation is protected by U.S. and international copyright 
laws. Reproduction, distribution, display and use of the presentation 
without written permission of the speaker is prohibited.

Attendees of this program acknowledge that this program is not 
providing any legal advice, and is intended only for educational 
purposes. 

On all matters that may involve legal and any other issues, the 
attendees of this program acknowledge and agree that they will seek 
the advice of their own legal counsel and others on any matters in any 
jurisdiction. 

The following training content may contain trade names, trademarks 
or copyrights of various third parties, and if so, any such use is solely 
for illustrative purposes only. All product and company names are 
trademarks™ or registered® trademarks or copyrights of their 
respective holders. Use of them does not imply any affiliation with, 
endorsement by, or association of any kind between them and the 
speaker or the seminal provider.
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Outline (1)
• Complying with rules of ethics and professional conduct

• Promoting health, safety and welfare of the public

• Preventing conflicts of interest

• Protecting the environment

• Other ethics and professional conduct case studies
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Rules that occur in both codes
• OAC

• NSPE
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Rules that occur in 1 code & 
not in another

• OAC

• NSPE

Silent on certifications

The environment but not the OAC E
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Universal Rule of Ethics
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Universal Rule of Ethics
Avoid even appearance the 

impropriety. 
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Where do we get our laws?
• US Constitution

• State Constitutions

• Legislative Acts

• Administrative Agencies (3 branches of government 
under one roof): Legislature Branch makes laws; 
Judicial Branch interprets the laws; Executive Branch 
enforces the laws

• Court decisions from the appellate cases

• Contracts
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Ohio Laws & Administrative Rules
• Ohio law consists of the Ohio Constitution, the Ohio Revised Code 

and the Ohio Administrative Code. 

• The Constitution is the state's highest law superseding all others.

• The Revised Code is the codified law of the state.

• The Administrative Code is a compilation of administrative rules 
adopted by state agencies.

• The two codes work in tandem to provide the 3 functions of government 
that create laws (legislative duties), interpret the laws (judicial duties) 
and enforce the laws (executive duties).
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If You are Accused of Plan 
Stamping
• Assemble all documents showing that you were in 

responsible control, such as:

• Internal drafts of documents that have your “finger 
prints” on them

• Redlines, notes, etc. on documents that you were 
personally involved in

• Internal emails. meeting minutes, etc. between 
yourself and others working underneath you that show 
your personal involvement

• You actually prepared portions of the documents 
that you were in responsible control of

• Even if you are not accused, develop a system in the 
event this does not happen to you E
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Incidental Practice
• Sections 4703.01 to 4703.19 of the Revised Code do not 

exclude a registered professional engineer from architectural 
practice that may be incident to the practice of engineering 
or exclude a registered architect from engineering practice that 
may be incident to the practice of architecture.

• OAC 4703-1-01 (B) "Practice of Architecture" - providing that the 
practice of architecture shall not include the practice of 
engineering as defined in Chapter 4733. of the Revised Code, but 
a registered architect may perform such engineering work 
as is incidental to the practice of architecture.
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Preamble

Engineering is an important and learned profession. As members of this 
profession, engineers are expected to exhibit the highest standards of honesty 
and integrity. 

Engineering has a direct and vital impact on the quality of life for all 
people.

Accordingly, the services provided by engineers require honesty, impartiality, 
fairness, and equity, and must be dedicated to the protection of the public 
health, safety, and welfare. 

Engineers must perform under a standard of professional behavior that requires 
adherence to the highest principles of ethical conduct.
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Outline (2)
• Complying with rules of ethics and professional conduct

• Promoting health, safety and welfare of the public

• Preventing conflicts of interest

• Protecting the environment

• Other ethics and professional conduct case studies
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I. Fundamental Canons

Engineers, in the fulfillment of their professional duties, shall:

1. Hold paramount the safety, health, and welfare of the 
public.

2. Perform services only in areas of their competence.

3. Issue public statements only in an objective and truthful manner.

4. Act for each employer or client as faithful agents or trustees.

5. Avoid deceptive acts.

II. Rules of Practice

1. Engineers shall hold paramount the safety, health, and welfare of 
the public.

If engineers’ judgment is overruled under circumstances that 
endanger life or property, they shall notify their employer or client 
and such other authority as may be appropriate.
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• The Board of Ethical Review is a panel of engineering ethics experts that has 
served as the profession's guide through ethical dilemmas. 

• The board consists of seven licensed members who are appointed by the NSPE 
president.

• The purpose of the BER is to render impartial opinions pertaining to the 
interpretation of the NSPE Code of Ethics, develop materials, and conduct studies 
relating to ethics of the engineering profession.

• In 1946, NSPE released its Canons of Ethics for Engineers and Rules of Professional 
Conduct, which evolved to the current Code of Ethics, adopted in 1964.

• While these statements of general principles served as a guide, many engineers 
requested interpretations of how the Canons and Rules would apply to specific 
circumstances. 

• These requests ultimately led to the creation of the BER in 1954. Ethics cases rarely 
have easy answers, but the BER's nearly 650 advisory opinions have helped bring 
clarity to the ethical issues engineers face daily.
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BER Case Number: Case 18-5
Year: 2018; Public HSW, Facts:
Engineer A, a professional engineer, worked for many years as a quality 
control engineer for Boilco, a boiler manufacturer. 

In recent years, Boilco began using a more economical international 
supplier of boiler valves and electric switches to reduce costs, but 
Engineer A’s product testing demonstrated that the new boiler 
valves and electric switches were inferior and could be unsafe. 

Engineer A rejected the first shipment, but Engineer A’s supervisor, 
also a professional engineer, overruled Engineer A. When Engineer A 
brought his product concerns to senior management, Engineer A’s 
supervisor abruptly fired Engineer A for insubordination. 

After termination, Engineer A contacted a federal agency, detailing 
the threat to public safety posed by Engineer A’s former employer.

Questions:

1.) Were Engineer A’s actions in contacting the federal agency ethical 
under the facts and circumstances?

2.) Was it ethical for Engineer A’s supervisor to fire Engineer A for 
insubordination?
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Consistent with the NSPE Code of Ethics, in their professional relations, 
engineers have an obligation to act with judgment and discretion, as well as with 
a sense of fairness and balance, in recognition of the complex issues involved in 
engineering practice and the business and technical issues faced by employers or 
clients.

The NSPE Board of Ethical Review has on several occasions examined cases 
relating to the obligations of engineers to report activities that endanger the 
public health and safety.

Engineer A’s action in first alerting his immediate supervisor and then 
contacting higher management when his immediate supervisor was not 
responsive demonstrates that he made a good faith effort to exhaust internal 
mechanisms within the company in order to address what he reasonably viewed 
as a serious public safety concern. 

The decision to terminate Engineer A, a long-tenured quality control engineer, 
immediately after he reported concerns about meeting safety standards first to an 
immediate supervisor and then to higher management indicates that Engineer 
A’s actions in contacting the federal agency and detailing the threat to 
public safety posed by his former employer were justified

Conclusion:

1.) Engineer A’s actions in contacting the federal agency and detailing the threat 
to public safety posed by his former employer were justified and were consistent 
with the NSPE Code of Ethics.

2.) It was unethical for Engineer A’s supervisor to fire Engineer A for 
insubordination.
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Outline (3)
• Complying with rules of ethics and professional conduct

• Promoting health, safety and welfare of the public

• Preventing conflicts of interest

• Protecting the environment

• Other ethics and professional conduct case studies
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BER Case Number: Case 20-3
Year: 2020; Conflict of Interest, Facts:

The Board of Licensure for Professional Engineers (“the PE Board”) in State X consists of 
six professional engineers and a public member. The governor of State X has recently 
appointed two new board members, Engineer A and Engineer B, to fill two expiring terms. 

Engineer A otherwise is a member of the board of directors of a membership engineering 
organization in that state. Engineer B serves as a committee chair of a national 
engineering organization. 

At the first meeting of the newly constituted PE Board, the public member asks whether 
these outside professional activities constitute a conflict of interest with respect to 
PE Board service. 

Engineer A responded that:

(1) although her state organization has been advocating for the improvement of the state’s continuing professional 
development requirements to the PE Board and the legislature, 

(2) she has not been making those presentations, but 

(3) that the advocacy has been discussed at meetings of the state organization’s board of directors. 

Engineer B responded that he is the chair of an engineering education committee of the 
national engineering organization, with a role, in part, to recommend changes to his 
engineering discipline’s engineering education accreditation criteria, for subsequent review 
and approval by ABET. The PE Board begins to discuss these professional involvements.

Question(s): Does Engineer A have a conflict of interest with respect to PE Board service? 
And does Engineer B have a conflict of interest with respect to PE Board service?
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Professional engineers often find themselves involved with and representing 
multiple organizational interests in their professional activities, and this can 
give rise to organizational conflicts of interest. Conflicts of interest are among the 
most prevalent ethical concerns facing engineering practitioners. 

Over the years, the Board of Ethical Review has considered numerous cases 
involving engineers who have interests in conflict with the interests of clients, 
employees, or other engineers. 

At one time, the NSPE Code of Ethics specifically prohibited engineers from 
becoming involved in cases or situations in which a conflict of interest was 
present. 

This was based on the view that professional engineers must at all times be above 
reproach and avoid any situation that could be perceived as compromising 
their professional judgment and integrity as independent professionals.

Conclusion:

1.) Engineer A has a conflict of interest. While public service does not preclude 
Engineer A from being a member of the state engineering organization, the BER 
recommends that Engineer A should resign her position as a member of the board of 
directors of her engineering organization if she desires to serve on her state PE 
board.

2.) Engineer B does not have a conflict of interest according to the NSPE Code 
of Ethics.
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Outline (4)
• Complying with rules of ethics and professional conduct

• Promoting health, safety and welfare of the public

• Preventing conflicts of interest

• Protecting the environment

• Other ethics and professional conduct case studies
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Protecting the environment: 
meeting or exceeding legal 
requirements
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Allied Profession
ASLA Code of Professional Ethics
The policies established by the Board of Trustees relative to 
environmental stewardship, quality of life, and professional affairs are 
summarized in the ASLA Code of Environmental Ethics. 

Members should make every effort to enhance, respect, and 
restore the life-sustaining integrity of the landscape and seek 
environmentally positive, financially sound, and sustainable 
solutions to land use, development, and management 
opportunities.
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Case Number: Case 18-9
Year: 2018; The Environment, Facts:

• Engineer A is an engineer in private practice. Engineer A is retained 
by Client A, a developer, to perform hydrodynamic modeling and coastal 
risk assessment in connection with potential climate change and sea 
level rise for a residential development project near a coastal area. 

• The geographic area in which Client A is planning to build the project 
currently has no building code in place. 

• Based on newly released information as well as a recently developed 
algorithm that includes newly identified historic weather data, 

• Engineer A believes the residential development project should be built 
to a 100-year projected storm surge elevation, due to public safety 
risks even at lower projections of future surge level rise. 

• Because of the increased cost, Client A refuses to agree that the 
residential development project be built to a 100-year projection storm 
surge elevation.

• Question: What are Engineer A’s obligations under the circumstances?
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• As the BER has noted on several occasions, engineers play an 
essential role in society by taking steps and actions to ensure that 
products, systems, facilities, structures, and the land surrounding 
them are reasonably safe. 

• Sometimes engineers are placed in situations in which they must 
balance their obligations to their employer or client with their 
obligations to protect the public health and safety. 

• NSPE Code Section III.2.d. places some additional responsibilities on 
engineers for the protection of the environment.

• III.2.d. Engineers are encouraged to adhere to the principles of 
sustainable development in order to protect the environment for 
future generations. "Sustainable development" is the challenge of 
meeting human needs for natural resources, industrial products, 
energy, food, transportation, shelter, and effective waste management 
while conserving and protecting environmental quality and the 
natural resource base essential for future development.

• Conclusion: Engineer A should continue to pursue discussions with 
Client A to convince Client A of the danger in which future residents, 
as well as the general public, could be placed, and the potential for 
significant property and environmental damage. 

• If Client A refuses to agree with Engineer A’s design standard, 
Engineer A should withdraw from the project.
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Outline (5)
• Complying with rules of ethics and professional conduct

• Promoting health, safety and welfare of the public

• Preventing conflicts of interest

• Protecting the environment

• Other ethics and professional conduct case studies
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Project Manager In-House 
Engineer A & Her Firm B
• Firm B assigned a project with extremely tight project, that had a 

certain amount of architectural details, to Engineer A.

• In order to economize on time, to avoid utilizing an in-house 
architect, Engineer A attempted to prepare the architectural details 
for the project.

• Engineer A’s approach was to send the engineering and 
architectural details to the building department.

• Engineer A assumed that the city building plan examiner would 
correct any architectural details, and send back to Engineer A.

• Engineer A attempted to correct the architectural details, and sent 
the project documents for a second city plan examiner review.

• The plans examiner was unsatisfied Engineer A’s revisions, made 
more corrections, and sent the documents back to Engineer A. E
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• After the unsuccessful third round of reviews, corrections and 
transmitting the project documents back and forth, 

• the plans examiner notified the state Board of Architects for 
Engineer A’s and Firm B’s incompetent practice of 
architecture.

• Engineer A and Firm B were served with a notice of a 
hearing from the State Attorney General.

• After the hearing, Engineer A and Firm B were sanctioned 
for by the state Board of Architects incompetent practice of 
architecture.

• The State Attorney General relied, in part, upon a provision 
in the state Architecture Code of Conduct that engineers may 
practice architecture so long as it is incidental to engineering.

• Evidence presented in the hearing it was determined that 
Engineer A’s actions exceed the incidental threshold, and was 
incompetent. 
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Case Study - Steel Fabrication 
Company B & its In-House Engineer A
Company B secured a commission to design, manufacture and 
install long-span trusses for a large facility, on a very strict 
schedule.

Company B is facing bankruptcy, but the commission would 
keep the debtors away, and be able to meet payroll.

Engineer A’s innovated design of the trusses would increase 
Company B’s profit.

Unfortunately, Engineer A discovered the trusses were 
fabricated incorrectly, but fortunately before they were shipped 
to the site.

Engineer A approaches Company B’s president to inform him 
that the trusses had to go back into the fabrication shop, with a 
delay of several days.

Company B’s president informs Engineer A that the delay 
would cause Company B to breach the strict schedule, and lose 
the commission. E
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Company B’s president pressured Engineer A to ignore the 
fabrication error, so that Company B could meet payroll, and 
stave-off bankruptcy.

Company B’s president stated if there is problem down the road, 
that is why Company B has insurance. 

Engineer A sought the advice from a fellow Engineer C, 
who stated that he has to report this matter to building 
code officials.

Nonetheless, Engineer A reluctantly complied with Company 
B’s president’s demand, and the trusses were shipped to the site. 

The trusses were installed, and the facility was completed.

After a few months later, after a snow storm, the roof collapsed.
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After a tremendous of finger-pointing, litigation ensued.

During the discovery stage of the litigation, Engineer A’s actions 
came to light to the state Engineer Licensing Board.

Engineer A was forced to retain legal counsel, to defend himself in a 
disciplinary hearing and litigation.

Engineer A’s engineering license was revoked.

Company B’s president reorganize after bankruptcy and started a 
new company with his brother-law.
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1st Reported Lawsuit Involving BIM
• Lack of communication and poor project 

management was to blame.

• The failure to properly use building information 
modelling on the construction of a life sciences 
building in the US has led to what is believed 
to be the first ever legal case caused by the 
technology.

• Problems occurred when the M&E engineer 
failed to tell the contractor that the 
building’s M&E systems needed to be very 
tightly installed into the ceiling plenum. 
This failure meant the contractor ran out of 
space 70% of the way through assembly.

• “The MEP systems were modelled [using BIM] 
however 2D documents were produced for 
construction, a practice that is typical for 
firms or teams new to BIM,” he explained.

• Poor project management and a lack of 
meeting documentation were also to blame.

• The parties involved wished to stay 
anonymous and settled out of court for 
“millions of dollars”, split between the firms.
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RFI’s | Comments | Questions
Eric O. Pempus, FAIA, Esq., NCARB

Risk Manager, DesignPro Insurance Group
440.823.5927 | eric.designproins@wichert.com

Professor, KSU College of Architecture & Environmental Design

Former Chair, Board of Zoning & Building Appeals, Rocky River, OH
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